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DETAILED ACTION 

1 . Claims 2 and 1 0 have been cancelled. 

2. Claims 1, 3-9, and 1 1-21 have been examined. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1, 3-7, 9, 1 1 and 13-21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Coile et al, (US 6,108,300), and further in view of Pedersen, (US 
5,862,348). 

In the forthcoming explanations, it will be assumed that an ability to respond to 
packets sent to an address, as discussed in the context of network devices disclosed 
by Coile et al, inherently requires communication capability with a network. Said 
assumption is in accordance with the general knowledge expected of one of ordinary 
skill in the art at the time of applicant's invention. 



Regarding claim 1, Coile et al. teaches a method for providing backup server support, 
(see Abstract), comprising: 
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• Operating a first server wherein the first server is capable of communication 
with a network, (col. 5, lines 55-61), and is associated with a primary server 
address, (note col. 5, lines 18-19); 

• Maintaining a second server wherein the second server is capable of 
communication with the network, (col. 5, lines 61-65), configured in parallel 
with the first server, (note col. 6, lines 46-52), and is associated with a monitor 
server address, (col. 5, lines 32-34); 

• Periodic messages sent between primary and secondary servers, (see col. 6, 
lines 14-22). According to the understanding of one of ordinary skill in the 
art, a message sent between two servers incorporates some form of signal, and 
therefore, Coile et al. teaches the following: 

i. Signaling, using a first signal, the primary server address; 

ii. Monitoring for a response to the first signal within a predetermined 
time period; and 

iii. Repeating the signaling step and the monitoring step until a time 
period elapses, ("prescribed interval"), wherein the response is not 
received. 

Moreover, the language in claim 16 of Coile et al, lines 3-5 discloses that the primary 
network device can become active if the primary network device is reset. Therefore, 
Coile et al also teaches the step of booting the first server after a response is not 
received and the server has failed, (See also col. 9, lines 23-28). 
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Coile fails to teach the step of, in response to the booting of the first server, signaling, 
using a second signal, the monitor server address, and monitoring for a response to 
the second signal within a second time period. 

Pedersen teaches a method for providing backup server support, comprising first and 
second servers, (see col. 4, lines 20-3 1), wherein, in response to the booting of the 
first, (i.e. master), server, (see col. 5, lines 13-19), the steps of signaling, using a 
second signal, the monitor server address, (see col. 5, lines 20-25; wherein those 
nodes receiving the election datagram communicate through monitor server 
addresses, see col. 3, lines 5-8), and monitoring for a response to the second signal 
within a second time period, (see col. 5, lines 31-48; note lines 42-45, which indicates 
a contingency for a case in which no response is received; if a system is capable of 
determining that no response is received, it is inherent that it will wait a certain time 
period to receive said response), are also disclosed. 

Pedersen and Coile are analogous art because they are from the same field of 
endeavor, viz., and backup network server devices. 

At the time of applicant's invention, one of ordinary skill in the art would have 
considered it obvious to combine the steps of signaling, using a second signal, the 
monitor server address and monitoring for a response to the second signal within a 
second time period, as taught in Pedersen, in response to the booting of the first 
server, taught in Coile. 
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One of ordinary skill in the art would have been motivated to combine the teachings 
because the method of Pedersen offers an advantage over Coile in providing a backup 
server in response to the failure of a primary server. Pedersen teaches an election 
mechanism that selects a most suitable server to replace a failed master server, based 
on selection criteria, (see col. 1, lines 64-67, and col. 4, lines 32-54; also note that 
Coile discloses an embodiment in which more than one backup is available for a 
server, see col. 13, lines 32-47). Pedersen suggests using criteria associated with an 
amount of load attached to a server, showing that performance in a network is 
improved through balancing of the work load among various servers, (see col. 1, lines 
40-52). Therefore, the most under-utilized server will be the ideal candidate for 
replacing a failed master server, because it will have more resources available for 
performing the responsibilities of a master server. One of ordinary skill in the art 
would have been motivated to utilize the election mechanism of Pedersen, 
(comprising, in response to the booting of the first server, signaling using a second 
signal, the monitor server address, and monitoring for a response to the second signal 
within a second time period), to select a backup server from a group of potential 
backup servers, in order to ensure that the most capable server is selected to replace 
the primary server, in Coile. 

Regarding claims 13 and 20, the two servers operating in parallel, as disclosed by 
Coile et al, are inherently redundant. The backup server receives identical 
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configuration data, must inherit all the functions of a failing primary server, and must 
perform identically in the event of said failure. Moreover, as they are both disclosed 
as computer network devices, the system functions described above and as applied to 
claim 1, inherently comprise a carrier containing computer program instructions 
thereon. Therefore, as explained above regarding claim 1, Coile et al teaches means 
for performing, and computer program instructions instructing a computer processor, 
(Fig. 9, element 914), to perform, the following steps: 

• Signaling a primary server address; 

• Monitoring for a response to the signal within a predetermined time period; 
and 

• Repeating the signaling step and the monitoring step until the response is not 
received within the predetermined time period, and thereafter performing a 
step of booting the first server, 

As per claim 20, Coile et al teaches a first computing apparatus communicatively 
connected to a network, (col. 5, lines 55-61), and corresponding to a primary server 
address, (col. 5 lines 18-19), and a second computing apparatus in communication 
with the network, (col. 5, lines 61-65), and configured in parallel with the first 
computing apparatus, (note col. 6, lines 46-52), and associated with a monitor server 
address, (col. 5, lines 32-34). A server, as disclosed by Coile et al and as understood 
by one of ordinary skill in the art, is inherently a computing apparatus. 
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Coile fails to teach, in response to the booting of the first server, signaling, using a 
second signal, the monitor server address, and monitoring for a response to the 
second signal within a second time period. 

Pedersen teaches a system for providing backup server support, comprising first and 
second servers, (see col. 4, lines 20-31), wherein, in response to the booting of the 
first, (i.e. master), server, (see col. 5, lines 13-19), the steps of signaling, using a 
second signal, the monitor server address, (see col. 5, lines 20-25; wherein those 
nodes receiving the election datagram communicate through monitor server 
addresses, see col. 3, lines 5-8), and monitoring for a response to the second signal 
within a second time period, (see col. 5, lines 31-48; note lines 42-45, which indicates 
a contingency for a case in which no response is received; if a system is capable of 
determining that no response is received, it is inherent that it will wait a certain time 
period to receive said response), are also disclosed. 

At the time of applicant's invention, one of ordinary skill in the art would have 
considered it obvious to combine the steps of signaling, using a second signal, the 
monitor server address and monitoring for a response to the second signal within a 
second time period, as taught in Pedersen, in response to the booting of the first 
server, taught in Coile. 

One of ordinary skill in the art would have been motivated to combine the teachings 
because the system of Pedersen offers an advantage over Coile in providing a backup 



Application/Control Number: 10/022,574 Page 8 

Art Unit: 2114 

server in response to the failure of a primary server. Pedersen teaches an election 
mechanism that selects a most suitable server to replace a failed master server, based 
on selection criteria, (see col. 1, lines 64-67, and col. 4, lines 32-54; also note that 
Coile discloses an embodiment in which more than one backup is available for a 
server, see col. 13, lines 32-47). Pedersen suggests using criteria associated with an 
amount of load attached to a server, showing that performance in a network is 
improved through balancing of the work load among various servers, (see col. 1, lines 
40-52). Therefore, the most under-utilized server will be the ideal candidate for 
replacing a failed master server, because it will have more resources available for 
performing the responsibilities of a master server. One of ordinary skill in the art 
would have been motivated to utilize the election mechanism of Pedersen, 
(comprising, in response to the booting of the first server, signaling using a second 
signal, the monitor server address, and monitoring for a response to the second signal 
within a second time period), to select a backup server from a group of potential 
backup servers, in order to ensure that the most capable server is selected to replace 
the primary server, in Coile. 

Regarding claim 14, two servers are disclosed, that can operate as either a primary or 
a backup, (col. 5, lines 25-32). Coile et al, also, in reference to Fig. 9, elements 916 
and 922, discloses that, in the preferred embodiment, each network device includes its 
own local memory. Therefore, Coile et al teaches a first and a second server 
including a first server memory and a second server memory respectively. As Coile 
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et al teaches a means for copying data from the first server memory to the second 
server memory, (col. 6, lines 46-54), that is coincident with the process of 
periodically signaling the two servers, it is inherent in the design that data is copied 
from the first server memory to the second server memory after the signaling step is 
repeated a predetermined number of times. 

Regarding claims 3, 5 and 15, see Coile, col. 4, lines 15-16, wherein the second 
server is operated as the first, in providing server services to the network, when the 
first has failed. 

Regarding claim 4, see Coile, col. 5, lines 20-25, wherein the operating step 
comprises providing server services to the network. 

As per claims 6 and 16, as it is disclosed in Coile, col. 4, lines 5-16, the second server 
is maintained in a backup mode so that the second server can be associated with the 
primary server address, (col. 4, lines 11-13), when the response is not received within 
the predetermined time period. 

Regarding claims 7 and 17, the primary server address is an Internet protocol address 
in the embodiment disclosed in Coile, col. 4, lines 15-16. 

Regarding claims 9 and 18, Fig. 5 of Coile discloses a process flow diagram 
illustrating that a response to the first signal in the time period is indicative of 
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operation of the first server as the primary server, and an absence of the response to 
the first signal in the time period is indicative of primary server malfunction or 
inactivity. 

Regarding claim 1 1, if a response to the second signal, (confirmation message from 
the primary server), is received within the given time period, the second server is 
operated as normal, (i.e. as a monitor or backup server), and continues to check the 
primary server for failure. Figure 5 of Coile shows a process flow diagram that 
illustrates the process by which a primary or backup network device is either failed, 
or allowed to proceed in its current operation. 

Regarding claim 19, two servers are disclosed, that can operate as either a primary or 
a backup, (col. 5, lines 25-32). Coile et al, therefore, in reference to Fig. 9, elements 
916 and 922, discloses a first and a second server including a first server memory and 
a second server memory respectively. Both servers are inherently considered 
computing apparatuses that are communicatively connected to a network, (see col. 5 
lines 55-65), the first and second server corresponding to a primary server address, 
(col. 5, lines 18-19), and secondary server address, (col. 5, lines 32-34), respectively. 

Regarding claim 21, please see the arguments presented in reference to the method of 
claim 1, and note also that Coile et al teaches that said method wherein the first server 
includes a first server memory and the second server includes a second server 
memory, and further comprising an additional step of, after the signaling step is 
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repeated a predetermined number of times, copying data from the first server memory 
to the second server memory. Please note that Coile et al, in reference to Fig. 9, 
elements 916 and 922, discloses that, in the preferred embodiment, each network 
device includes its own local memory. Therefore, Coile et al teaches a first and a 
second server including a first server memory and a second server memory 
respectively. As Coile et al teaches a means for copying data from the first server 
memory to the second server memory, (col. 6, lines 46-54), that is coincident with the 
process of periodically signaling the two servers, it is inherent in the design that data 
is copied from the first server memory to the second server memory after the 
signaling step is repeated a predetermined number of times. 

Coile fails to teach, in response to the booting of the first server, signaling, using a 
second signal, the monitor server address, and monitoring for a response to the 
second signal within a second time period. 

Pedersen teaches a system for providing backup server support, comprising first and 
second servers, (see col. 4, lines 20-31), wherein, in response to the booting of the 
first, (i.e. master), server, (see col. 5, lines 13-19), the steps of signaling, using a 
second signal, the monitor server address, (see col. 5, lines 20-25; wherein those 
nodes receiving the election datagram communicate through monitor server 
addresses, see col. 3, lines 5-8), and monitoring for a response to the second signal 
within a second time period, (see col. 5, lines 3 1-48; note lines 42-45, which indicates 
a contingency for a case in which no response is received; if a system is capable of 



Application/Control Number: 10/022,574 Page 
Art Unit: 2114 

determining that no response is received, it is inherent that it will wait a certain time 
period to receive said response), are also disclosed. 

At the time of applicant's invention, one of ordinary skill in the art would have 
considered it obvious to combine the steps of signaling, using a second signal, the 
monitor server address and monitoring for a response to the second signal within a 
second time period, as taught in Pedersen, in response to the booting of the first 
server, taught in Coile. 

One of ordinary skill in the art would have been motivated to combine the teachings 
because the system of Pedersen offers an advantage over Coile in providing a backup 
server in response to the failure of a primary server. Pedersen teaches an election 
mechanism that selects a most suitable server to replace a failed master server, based 
on selection criteria, (see col. 1, lines 64-67, and col. 4, lines 32-54; also note that 
Coile discloses an embodiment in which more than one backup is available for a 
server, see col. 13, lines 32-47). Pedersen suggests using criteria associated with an 
amount of load attached to a server, showing that performance in a network is 
improved through balancing of the work load among various servers, (see col. 1, lines 
40-52). Therefore, the most under-utilized server will be the ideal candidate for 
replacing a failed master server, because it will have more resources available for 
performing the responsibilities of a master server. One of ordinary skill in the art 
would have been motivated to utilize the election mechanism of Pedersen, 
(comprising, in response to the booting of the first server, signaling using a second 
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signal, the monitor server address, and monitoring for a response to the second signal 
within a second time period), to select a backup server from a group of potential 
backup servers, in order to ensure that the most capable server is selected to replace 
the primary server, in Coile. 

4. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Coile et al, in 
view of Pedersen, as applied to claim 1 above, and further in view of Midgeley et al 
(U.S. 5,592,611). 

Coile, in view of Pedersen, discloses a ping test, (see Coile, col. 1 1 , lines 1 1 - 
17), consisting of sending out a broadcast ping request. 

Coile, in view of Pedersen, fails to disclose a step of pinging the primary server 
address. 

Midgeley et al teaches a server periodically broadcasting a "Service Advertising 
Protocol 5 ' (SAP) packet in response to a ping broadcast by a client, (col. 8, lines 6- 
12). 

Midgeley et al, Coile et al and Pedersen are considered analogous art as they teach a 
multiple server environment in which at least one server is used to replace another 
should the latter fail. 
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The preferred embodiment of applicant's invention, as disclosed in the language of 
claim 8, comprises the use of a ping protocol for determining the operational status of 
a primary server. Midgeley et al teaches the use of the ping protocol by a client in an 
attempt to receive an SAP packet from a server, and establish a connection. The use 
of a ping protocol is well known in the art, and has been defined in The American 
Heritage College Dictionary as a means for a computer to determine whether another 
computer is reachable. It would have been clearly recognized by one of ordinary skill 
in the art that a computer that is not reachable may very well have experienced some 
failure. Therefore, one of ordinary skill in the art at the time of applicant's invention 
would have found it obvious, and would have been properly motivated, to use the 
ping protocol as a means of determining whether a primary server has failed. 

5. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over Coile et al, in 
view of Pedersen, as applied to claim 1 above, and further in view of Li et al (U.S. 
5,473,599). 

As best understood by the examiner, the preferred embodiment of applicant's 
invention teaches that a server attempting to operate as a monitor server, (see Fig. 2), 
will attempt to operate as primary server, (see Fig. 1), when discovering that another 
server is already operating as monitor server at the monitor server address. The 
examiner will assume that the phrase, "the second server is thereafter operated as a 
primary server," on lines 2-3 of claim 12, is referring to the aforementioned process 
as diagramed in Figures 1 and 2, and as detailed in the disclosure on pages 11-12. 
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Therefore, a lack of response to the second signal within the second time period is 
equivalent to the second server discovering another server operating at the monitor 
server address. 

Coile, in view of Pedersen, teaches a system in which a primary network device will 
not take over for a standby device if the primary network device discovers that the 
standby device is already active, (col. 1 1, lines 49-54). 

Coile, in view of Pedersen, fails to teach a system in which a backup device is 
operated as a primary device in the event that it discovers another device already 
operating as a backup device. 

Li et al discloses a system of routers comprising an active router and a standby router, 
as well as a group of inactive routers that can be used to replace either an active or 
standby router, (see Abstract). In col. 10, lines 14-3 1, a process is disclosed in which 
a new router does not receive a response to a signal sent to the current standby router, 
(col. 10, lines 18-19), discovers another inactive router of higher priority, (col. 10, 
lines 24-27), and is thereafter available to take the place of a primary server, (col. 2, 
lines 44-46). It is also disclosed that, should the new router discover another router 
acting as standby router, the new router would also thereafter be available to take the 
place of a primary server, (see col. 2, lines 44-46). This offers the advantage of 
having more than one router always available to fill a deficiency in either the primary 
or standby roles. 
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Coile, Pedersen, and Li et al are considered analogous art because they disclose 
systems in which a primary network device is backed up by a standby network 
device. Moreover, these systems both involve automatic signaling between the 
primary and standby devices to determine when a device requires replacement, and to 
facilitate automatic replacement. 

One of ordinary skill in the art at the time of applicant's invention would have clearly 
understood the advantages of allowing all network devices in a system to quickly fill 
a deficiency in either the primary or standby roles as disclosed in Coile, in view of 
Pedersen, and Li et al. It would have been obvious to one of ordinary skill in the art 
that, a server that was previously available to fill in as a primary or secondary server, 
when attempting to serve as standby server and discovering that that role is already 
filled, should again be made available to fill in, as needed, in either a primary or 
secondary role. Though Coile, in view of Pedersen, does not explicitly teach the step 
in which a server discovers the standby role is filled, and thereafter attempts to 
perform the role of the primary, Coile, in view of Pedersen, does teach a system in 
which any server is able to identify another as being active and will attempt to 
provide backup services if another backup server is not present, (see Fig. 7). One of 
ordinary skill in the art at the time of applicant's invention would have been properly - 
motivated to include the step of a server attempting to fill a primary role when 
discovering the standby is filled in order to increase the responsiveness of the system 
to a deficiency in either the standby or primary roles. 
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Claim Rejections - 35 USC § 101 
35 U.S.C..101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 13-19 rejected under 35 U.S.C. 101 because the claimed invention lacks 
patentable utility. 

Claim 13-19 claim a carrier signal on which a program is stored and variations 
thereof. These claims therefore are interpreted as recording a program per se. In 
order to overcome this rejection, language, specifically stating the claim, must be 
limited to a computer program stored on a computer recordable memory executing on 
a computer. 

Response to Arguments 

Applicant's arguments see pages 8-10, filed 08/26/2004 have been fully considered 
but they are not persuasive. 

Rejections over 35 USC 1 12 have been removed due to applicant's amendments. 

On page 8, under section CLAIM REJECTIONS - 35 U.S.C 103, with respect to 
claims 1, 13, 20 and 21, the applicant argues, "Pedersen does not teach or suggest a 
method for providing backup server support that includes performing a step of 



Application/Control Number: 10/022,574 Page 
Art Unit: 21 14 

booting the first server and in response to the booting of the first server: signaling, 
using a second signal, the monitor server address, and monitor for a response to the 
second signal within a second time period " The examiner respectfully disagrees with 
the applicant that Pedersen et al does not teach the mentioned limitation. The 
examiner contends that the art of Pedersen does teach of the above-mentioned 
limitations. Pedersen discloses a system that can wait for responses and if no 
response is received then proceeds to set forth a request for a new master device. 
(Lines 45-50 of Column 5). The applicant failed to take into consideration Pedersen' s 
disclosed system in the above stated lines when presenting the arguments. (Page 10 
of the response, concerning the passage quote of Pedersen (Column 5, Lines 13-45). 
This disclosure overcomes the applicant's argument that Pedersen does not disclose 
monitoring for a response to a second signal within a second time period. 

In response to applicant's argument that there is no suggestion to combine the 
references (Page 9 of the arguments), the examiner recognizes that obviousness can 
only be established by combining or modifying the teachings of the prior art to 
produce the claimed invention where there is some teaching, suggestion, or 
motivation to do so found either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art. See In re Fine, 837 F. 2d 1071, 
5 USPQ2d 1596 (Fed. Cir. 1988) And In re Jones, 958 F.2d 347, 21 USPQ2d 1941 
(Fed. Cir. 1992). In this case, Pedersen teaches a method for providing backup server 
support, comprising first and second servers, (see col. 4, lines 20-31), wherein, in 
response to the booting of the first, (i.e. master), server, (see col. 5, lines 13-19), the 
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steps of signaling, using a second signal, the monitor server address, (see col. 5, lines 
20-25; wherein those nodes receiving the election datagram communicate through 
monitor server addresses, see col. 3, lines 5-8), and monitoring for a response to the 
second signal within a second time period, (see col. 5, lines 3 1-48; note lines 42-45, 
which indicates a contingency for a case in which no response is received; if a system 
is capable of determining that no response is received, it is inherent that it will wait a 
certain time period to receive said response), are also disclosed. 

Pedersen and Coile are analogous art because they are from the same field of 
endeavor, viz., backup network server devices. 

At the time of applicant's invention, one of ordinary skill in the art would have 
considered it obvious to combine the steps of signaling, using a second signal, the 
monitor server address and monitoring for a response to the second signal within a 
second time period, as taught in Pedersen, in response to the booting of the first 
server, taught in Coile. 

One of ordinary skill in the art would have been motivated to combine the teachings 
because the method of Pedersen offers an advantage over Coile in providing a backup 
server in response to the failure of a primary server. Pedersen teaches an election 
mechanism that selects a most suitable server to replace a failed master server, based 
on selection criteria, (see col. 1, lines 64-67, and col. 4, lines 32-54; also note that 
Coile discloses an embodiment in which more than one backup is available for a 
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server, see col. 13, lines 32-47). Pedersen suggests using criteria associated with an 
amount of load attached to a server, showing that performance in a network is 
improved through balancing of the workload among various servers, (see col. 1, lines 
40-52). Therefore, the most under-utilized server will be the ideal candidate for 
replacing a failed master server, because it will have more resources available for 
performing the responsibilities of a master server. One of ordinary skill in the art 
would have been motivated to utilize the election mechanism of Pedersen, 
(comprising, in response to the booting of the first server, signaling using a second 
signal, the monitor server address, and monitoring for a response to the second signal 
within a second time period), to select a backup server from a group of potential 
backup servers, in order to ensure that the most capable server is selected to replace 
the primary server, in Coile. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Tim Bonura. 

o The examiner can normally be reached on Mon-Fri: 8:30-5:00. 
o The examiner can be reached at: 571-272-3654. 
If attempts to reach the examiner by telephone are unsuccessful, please contact 
the examiner's supervisor, Rob Beausoliel. 

o The supervisor can be reached on 571-272-3645. 
The fax phone numbers for the organization where this application or proceeding 
is assigned are: 
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o 703-872-9306 for all patent related correspondence by FAX. 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov/ . Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is: 571-272- 



2100. 
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o Commissioner of Patents and Trademarks 



P.O. Box 1450 



Alexandria, VA 22313-1450 
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